
CONGRESSIONAL RECORD — SENATE S8347 December 6, 2011 
of a judge is that of an impartial arbi-
ter who gives everybody a fair shake 
under the law as it exists. The role of 
a judge in our system, in other words, 
is to determine what the law says not 
what they or anybody else wants it to 
say. Yet looking over Ms. Halligan’s 
record, it is pretty clear she does not 
share that view. 

In Ms. Halligan’s view, the courts are 
not so much a forum for the even-
handed application of the law as a 
place where a judge can work out his or 
her own idea of what society should 
look like. As she herself once put it: 
The courts are a means to achieve ‘‘so-
cial progress,’’ with judges presumably 
writing the script. 

Well, my own view is that if the 
American people want to change the 
law, then they have elected representa-
tives to do that, and these elected rep-
resentatives are accountable to them. 
This also happens to be how the Found-
ers intended it, and it is what the 
American people expect of their judges: 
to be fair, impartial arbiters. But that 
is not what they would get from a 
Judge Halligan. 

So how do we know this? Well, it is 
true that like many of this President’s 
other judicial nominees, Ms. Halligan 
repudiated President Obama’s own off- 
stated ‘‘empathy standard’’ for choos-
ing judges and disclaimed an activist 
bent in her confirmation hearings. But 
her record belies this now familiar con-
firmation conversion. 

Let’s take a quick look at her record 
to see what it does suggest about the 
kind of judge she would be. 

On the second amendment: As solic-
itor general of New York, Ms. Halligan 
advanced the dubious legal theory that 
those who make firearms should be lia-
ble for third parties who misuse them 
criminally. The State court in New 
York rejected the theory, noting it had 
never recognized such a novel claim. 
Moreover, the court called what Ms. 
Halligan wanted it to do to manufac-
turers of a legal product ‘‘legally inap-
propriate.’’ 

So let me say again, the New York 
Appellate Court termed Ms. Halligan’s 
activist and novel legal theory to be 
‘‘legally inappropriate.’’ The Congress 
passed legislation on a wide bipartisan 
basis to stop these sorts of lawsuits be-
cause they were an abuse of the legal 
process. Undeterred, Ms. Halligan then 
chose to file an amicus brief in the Sec-
ond Circuit Court of Appeals in another 
frivolous case against firearms manu-
facturers. Not surprisingly, she lost 
that case too. 

What about her views on enemy com-
batants? 

In 2005, the U.S. Supreme Court ruled 
in Hamdi v. Rumsfeld that the Presi-
dent has the legal authority to detain 
as enemy combatants individuals who 
are associated with al-Qaida. Yet de-
spite this ruling, Ms. Halligan filed an 
amicus brief years later—years after 
that—arguing that the President did 
not possess this legal authority. 

On abortion: Ms. Halligan filed an 
amicus brief in the U.S. Supreme Court 

arguing that pro-life protesters—pro-
testers—had engaged in ‘‘extortion’’ 
within the meaning of Federal law. The 
Supreme Court roundly rejected this 
theory 8 to 1. 

On immigration: Ms. Halligan chose 
to file an amicus brief in the Supreme 
Court arguing that the National Labor 
Relations Board should have the legal 
authority to grant backpay to illegal 
aliens even though Federal law pro-
hibits illegal aliens from working in 
the United States in the first place. 
Fortunately, the Court sided with the 
law and disagreed with Ms. Halligan on 
that legal theory too. 

The point is that even in cases where 
the law is perfectly clear or the courts 
have already spoken, including the Su-
preme Court, Ms. Halligan chose to get 
involved anyway, using arguments that 
had already been rejected either by the 
courts, the legislature or, in the case of 
frivolous claims against gun manufac-
turers, by both. In other words, Ms. 
Halligan has time and time again 
sought to push her own views over and 
above those of the courts or those of 
the people as reflected in the law. 

Ms. Halligan’s record strongly sug-
gests that she would not view a seat on 
the U.S. appeals court as an oppor-
tunity to evenhandedly adjudicate dis-
putes between parties based on the law 
but instead as an opportunity to put 
her thumb on the scale in favor of 
whatever individual or group cause in 
which she happens to believe. 

So, Madam President, we should not 
be putting these kinds of activists on 
the bench. I have nothing against the 
nominee personally. I just believe, as I 
think most Americans do, that we 
should be putting people on the bench 
who are committed to an evenhanded 
interpretation of the law so everyone 
who walks into a courtroom knows he 
or she will have a fair shake. In my 
view, Ms. Halligan is not such a nomi-
nee. On the contrary, based on her 
record and her past statements, I think 
she would use the court to put her ac-
tivist judicial philosophy into practice, 
and for that reason alone she should 
not be confirmed. So I will be voting 
against cloture on this nomination, 
and I urge my colleagues to do the 
same. 

I yield the floor. 
The ACTING PRESIDENT pro tem-

pore. The Senator from Illinois. 
Mr. DURBIN. I suggest the absence of 

a quorum. 
The ACTING PRESIDENT pro tem-

pore. The clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 
quorum call be rescinded. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. REID. Madam President, would 
the Chair announce morning business, 
please. 

RESERVATION OF LEADER TIME 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
leadership time is reserved. 

f 

MORNING BUSINESS 

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the 
Senate will now be in a period of morn-
ing business for 1 hour, with Senators 
permitted to speak therein for up to 10 
minutes each, with the time equally di-
vided and controlled between the two 
leaders or their designees, with the ma-
jority controlling the first half and the 
Republicans controlling the final half. 

f 

EXECUTIVE SESSION 

NOMINATION OF RICHARD 
CORDRAY TO BE DIRECTOR, BU-
REAU OF CONSUMER FINANCIAL 
PROTECTION 

CLOTURE MOTION 

Mr. REID. Madam President, I move 
to proceed to executive session to con-
sider Calendar No. 413, and I send a clo-
ture motion to the desk. In fact, it is 
at the desk. 

The ACTING PRESIDENT pro tem-
pore. The cloture motion having been 
presented under rule XXII, the Chair 
directs the clerk to read the motion. 

The legislative clerk read as follows: 
CLOTURE MOTION 

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on the nomi-
nation of Richard Cordray, of Ohio, to be Di-
rector, Bureau of Consumer Financial Pro-
tection: 

Harry Reid, Joseph I. Lieberman, Jeff 
Bingaman, Patty Murray, Patrick J. 
Leahy, Kent Conrad, Sheldon White-
house, Jack Reed, Benjamin L. Cardin, 
Barbara Boxer, Al Franken, Max Bau-
cus, Richard J. Durbin, Robert Menen-
dez, Jon Tester, Sherrod Brown, Tom 
Harkin, Tim Johnson. 

Mr. REID. Madam President, I ask 
unanimous consent that the manda-
tory quorum under rule XXII be 
waived. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

f 

LEGISLATIVE SESSION 

Mr. REID. Madam President, I now 
ask unanimous consent that the Sen-
ate resume legislative session. 

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. 

Mr. REID. I suggest the absence of a 
quorum. 

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. DURBIN. Madam President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 
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